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under the FOIA. When a substantial
issue has been raised, the DoD Compo-
nent may seek additional information
from the source of the information and
afford the source and requester reason-
able opportunities to present their ar-
guments on the legal and substantive
issues involved prior to making an
agency determination. When the source
advises it will seek a restraining order
to take court action to prevent release
of the record or information, the re-
quester shall be notified, and action on
the request normally shall not be
taken until after the outcome of that
court action is known. When the re-
quester brings court action to compel
disclosure, the submitter shall be
promptly notified of this action.

(b) The coordination provisions of
this paragraph also apply to any non-
U.S. Government record in the posses-
sion and control of the Department of
Defense from multi-national organiza-
tions, such as the North American
Treaty Organization (NATO) and North
American Aerospace Defense Command
(NORAD), or foreign governments. Co-
ordination with foreign governments
under the provisions of this paragraph
shall be made through Department of
State.

§518.66 File of initial denials.

Copies of all initial denials shall be
maintained by each DoD Component in
a form suitable for rapid retrieval,
periodic statistical compilation, and
management evaluation. Records will
be maintained in accordance with AR
25-400-2.

§518.67 Special mail services.

DoD Components are authorized to
use registered mail, certified mail, cer-
tificates of mailing and return re-
ceipts. However, their use should be
limited to instances where it appears
advisable to establish proof of dispatch
or receipt of FOIA correspondence.

§518.68 Receipt accounts.

The Treasurer of the United States
has established two accounts for FOIA
receipts. These accounts, which are de-
scribed below, shall be used for depos-
iting all FOIA receipts, except receipts
for industrially-funded and non-appro-
priated funded activities. Components

§518.69

are reminded that the below account
numbers must be preceded by the ap-
propriate disbursing office two digit
prefix. Industrially-funded and non-
appropriated funded activity FOIA re-
ceipts shall be deposited to the applica-
ble fund.

(a) Receipt Account 3210 Sale of Pub-
lications and Reproductions, Freedom
of Information Act. This account shall
be used when depositing funds received
from providing existing publications
and forms that meet the Receipt Ac-
count Series description found in Fed-
eral Account Symbols and Titles. De-
liver collections within 30 calendar
days to the servicing finance and ac-
counting office.

(b) Receipt Account 3210 Fees and
Other Charges for Services, Freedom of
Information Act. This account is used
to deposit search fees, fees for dupli-
cating and reviewing (in the case of
commercial requesters) records to sat-
isfy requests that could not be filled
with existing publications or forms.

APPEALS

§518.69 General.

(a) If the official designated by the
DoD Component to make initial deter-
minations on requests for records (IDA)
declines to provide a record because
the official considers it exempt, that
decision may be appealed by the re-
quester, in writing, to a designated ap-
pellate authority. The appeal should be
accompanied by a copy of the letter de-
nying the initial request. Such appeals
should contain the basis for disagree-
ment with the initial refusal. Appeal
procedures also apply to the dis-
approval of a request for a waiver or re-
duction of fees, and for no record deter-
minations when the requester con-
siders such a response adverse in na-
ture. Appeals of denials of Office of the
Secretary of Defense and Joint Staff
documents or fee waivers may be sent
to the address in appendix B, paragraph
2a to this part.

(b) Appeals of adverse determinations
made by Army IDAs must be made
through the denying IDA to the Sec-
retary of the Army (Attn: General
Counsel). On receipt of an appeal, the
IDA will—

171



§518.70

(1) Send the appeal to the Office of
the Secretary of the Army, Office of
the General Counsel, together with a
copy of the documents that are the
subject of the appeal, marked to show
the portions withheld; the initial de-
nial letter; and any other relevant ma-
terial.

(2) Assist the General Counsel as re-
quested during his or her consideration
of the appeal.

(c) Appeals of denial of records made
by the General Counsel, AAFES, shall
be made to the Secretary of the Army
when the Commander, AAFES, is an
Army officer.

§518.70 Time of receipt.

An FOIA appeal has been received by
a DoD Component when it reaches the
office of an appellate authority having
jurisdiction. Misdirected appeals
should be referred expeditiously to the
proper appellate authority.

§518.71 Time limits.

(a) The requester shall be advised to
file an appeal so that it reaches the ap-
pellate authority no later than 60 cal-
endar days after the date of the initial
denial letter. At the conclusion of this
period, the case may be considered
closed; however, such closure does not
preclude the requester from filing liti-
gation. In cases where the requester is
provided several incremental deter-
minations for a single request, the
time for the appeal shall not begin
until the requester receives the last
such notification. Records which are
denied shall be retained for a period of
six years to meet the statute of limita-
tions of claims requirement.

(b) Final determinations on appeals
normally shall be made within 20 work-
ing days after receipt.

§518.72 Delay in responding to an ap-
peal.

(a) If additional time is needed due to
the unusual circumstances described in
§518.63, of this part, the final decision
may be delayed for the number of
working days (not to exceed 10), that
were not used as additional time for re-
sponding to the initial request.

(b) If a determination cannot be
made and the requester notified within
20 working days, the appellate author-
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ity shall acknowledge to the requester,
in writing, the date of receipt of the
appeal, the circumstances surrounding
the delay, and the anticipated date for
substantive response. Requests shall be
advised that, if the delay exceeds the
statutory extension provision or is for
reasons other than the unusual cir-
cumstances identified in §518.63, they
may consider their administrative
remedies exhausted. They may, how-
ever, without prejudicing their right of
judicial remedy, await a substantive
response. The DoD Component shall
continue to process the case expedi-
tiously, whether or not the requester
seeks a court order for release of the
records, but a copy of any response pro-
vided subsequent to filing of a com-
plaint shall be forwarded to the De-
partment of Justice.

§518.73 Response to the requester.

(@) When an appellate authority
makes a determination to release all or
a portion of records withheld by an
IDA, a copy of the records so released
should be forwarded promptly to the
requester after compliance with any
preliminary procedural requirements,
such as payment of fees.

(b) Final refusal to provide a re-
quested record or to approve a request
for waiver or reduction of fees must be
made in writing by the head of the DoD
Component or by a designated rep-
resentative. The response, at a min-
imum, shall include the following:

(1) The basis for the refusal shall be
explained to the requester, in writing,
both with regard to the applicable stat-
utory exemptions or exemption in-
voked under provisions of this regula-
tion.

(2) When the final refusal is based in
whole or in part on a security classi-
fication, the explanation shall include
a determination that the record meets
the cited criteria and rationale of the
governing Executive Order, and that
this determination is based on a declas-
sification review, with the explanation
of how that review confirmed the con-
tinuing validity of the security classi-
fication.

(3) The final denial shall include the
name and title or position of the offi-
cial responsible for the denial.
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